ISSN 2409-9066. Sci. innov.,, 2019, 15(6), 59—71 https://doi.org/10.15407 /scine15.06.059

lurynets, J., Belkin, M., and Belkin, L.

National Aviation University,
1, Cosmonaut Komarov Ave., Kyiv, 03680, Ukraine,
+380 44 406 7901, iurynetsjulia@ukr.net

LEGAL PROTECTION OF COPYRIGHT
AND RELATED RIGHTS IN UKRAINE
IN THE CONTEXT OF INTERNATIONAL LAW

7z
A 4

Introduction. The development of the intellectual property law has been focused primarily on strengthening the protec-
tion of these rights. However, such enhanced protection leads to restrictions on the use of intellectual property. Therefore,
it is necessary to find a proper balance.

Problem Statement. The issues of legal protection of copyright and related rights shall be considered by the national
legislator taking into account the international regulations. At present, the world has created a ramified system of
internatio—nal acts in this area, including, in certain conflicting aspects that require comprehensive consideration and, at
the same time, created opportunities for maneuvering between the different norms embodied in different acts. Therefore,
certain aspects of the legal regulation of copyright and related rights under 9 key international acts (Berne Convention,
Universal Copyright Convention, Treaty on the International Registration of Audiovisual Works, World Intellectual Property
Organization (WIPO) — Treaty on Copyright Law and Performances and Phonograms, Rome Convention, Geneva Conven-
tion, Brussels Convention on the Distribution of Signals Carrying Programs Transmitted via Satellites, TRIPS Agreement)
have been compared with each other and with the Ukrainian legislation in terms of optimization of legal regulation.

Purpose. To generalize international legal regulation of copyright and related rights and to compare it with the Uk-rainian
legal regulation.

Materials and Methods. The methods of documentary analysis and synthesis, comparative analysis, objective truth,
etc. have been used.

Results. The legislation of Ukraine absolutizes the protection of copyright and related rights. In the context of the inter-
national discourse on the liberalization of restrictions on the use of intellectual property, the Ukrainian legal regulation does
not fully comply with the modern international trends.

Conclusions. The absolutization of the protection of copyright and related rights does not automatically makes such
protection consistent with the international standards. Recently, the world has developed an understanding of the need to
harmonize the interests of authors (performers) with the interests of the society for access to the objects of these rights.
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As noted in Part 1 of Art. 27 of the Universal | right to the protection of the moral and material
Declaration of Human Rights of December 10, | interests resulting from any scientific, literary or
1948, everyone has the right freely to participate | artistic production of which he is the author.
in the cultural life of the community, to enjoy the Pursuant to Part 1 of Art. 15 of the Internatio-
arts and to share in scientific advancement and | nal Covenant on Economic, Social and Cultural
its benefits. At the same time in Part 2 of Art. 27 | Rights of 16.12.1966, the States Parties to the
of this Declaration states that everyone has the | present Covenant recognize the right of everyo-
ne to benefit from the protection of the moral
© TURYNETS, J., BELKIN, M., and BELKIN, L., 2019 and material interests resulting from any scien-
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tific, literary or artistic production of which he
is the author and, at the same time, to enjoy the
benefits of scientific progress and its applications.

Thus, in the aspect of securing (protecting) the
intellectual property rights, the two-pronged prob-
lem has been solved: protecting the intellectual
property rights, on the one hand, and ensuring ac-
cess of citizens and society as a whole to relevant
works, objects of intellectual property, on the ot-
her hand.

In dissertation research [1], it was determined
that in the European Union (EU) intellectual
property law there is a shift in the balance of
interests between the creator of the intellectual
property object and the users of these objects for
the sake of commercial users. V. Valle mentions
the danger associated with the absolutization of
intellectual property rights protection in Ukraine
and with inadequate understanding of the role of
these rights in the economic, social, and cultural
development of the country [2, 5]; the researcher
notes that, in particular, the trend towards ex-
tending the copyright terms impairs the “public
archive” of works due to the establishment of a
longer period of their ownership in the status of
private property, which limits the development of
society’s creative activity, science, and culture
and, ultimately, violates human rights (in parti-
cular, the right to knowledge, freedom of speech,
etc.)[2, 166]. The father of copyright, T. Jefferson,
was afraid of this right turning into a monopoly
of owners, provided its duration is long. This fear
wasjustified [3]. Other experts have doubts about
the usefulness of extending copyright in the con-
text of access to copyright objects [4, 5]. In this
regard, it should be noted that in the citadel of
the fight against "piracy" in the intellectual sphe-
re, the United States, there is a flexible system of
justifying the public interest in the use of work
under the doctrine of "fair use”. According to this
doctrine, the courts have the right to recognize
that certain actions regarding copyrighted works
are legitimate, without waiting for amendments
to the legislation. As a result, there is a way to
accelerate the introduction of new technologies
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and the emergence of new devices and services [4].
Some issues of this have been also covered in [6—8].

It should be pointed out that even in speciali-
zed international acts on the protection of intel-
lectual property rights, the need to balance the
rights of authors (performers and producers) of a
cultural work and the access of society to the re-
levant cultural property has been recognized. In the
preamble to the World Intellectual Property Orga-
nization (WIPO) Copyright Treaty of 20.12.1996
and Performances and Phonograms Treaty, the
need to keep a balance between the rights of aut-
hors (performers and producers) and the interests
of the broad public, especially, in the field of edu-
cation, research, and access to information. Art. 7
of the Trade-Related Aspects of Intellectual Pro-
perty Rights Agreement (Annex 1C to the Agree-
ment Establishing the World Trade Organization
(WTO), (TRIPS)) states that the protection
and enforcement of intellectual property rights
should contribute to the promotion of techno-
logical innovation and to the transfer and disse-
mination of technology, to the mutual advantage
of producers and users of technological knowledge
and in a manner conducive to social and economic
welfare, and to a balance of rights and obligations.

Therefore, this research that aims at overvie-
wing the international copyright and related
rights regulations and comparing them with the
Ukrainian legislative framework in the context of
finding a right balance between intellectual pro-
perty rights protection and access to intellectual
property, is timely and relevant.

The modern political, economic, and general
civilizational development of Ukraine is marked
with Europeanization that means convergence
with Europe, its political, legal, technological, and
cultural traditions. The legislative framework for
such a rapprochement is the Agreement of 2014
between Ukraine, on the one hand, and the Euro-
pean Union, the European Atomic Energy Com-
munity, and their Member States, on the other
hand (hereinafter, the Association Agreement).
According to Part 1 of Art. 158 of the mentioned
Agreement, the Parties shall ensure the adequate

ISSN 2409-9066. Sci. innov., 2019, 15(6)



Legal Protection of Copyright and Related Rights in Ukraine in the Context of International Law

and effective implementation of the internatio-
nal treaties dealing with intellectual property to
which they are parties, including the Agreement
on Trade-related Aspects of Intellectual Property
Rights, contained in Annex 1C to the WTO Ag-
reement (hereinafter referred to as the "TRIPS
Agreement"). Pursuant to Art. 161 of the Asso-
ciation Agreement, the Parties shall comply with:
(a) Articles 1 to 22 of the International Conven-
tion for the Protection of Performers, Producers
of Phonograms and Broadcasting Organizations
(1961) (hereinafter referred to as the "Rome
Convention"); (b) Articles 1 to 18 of the Berne
Convention for the Protection of Literary and
Artistic Works (1886, last amended in 1979)
(hereinafter referred to as the "Berne Conven-
tion"); (¢) Articles 1 to 14 of the World Intellec-
tual Property Organization (hereinafter referred
to as the ' WIPQ") Copyright Treaty (1996) (he-
reinafter referred to as the "WCT"); and (d)
Articles 1 to 23 of the WIPO Performances and
Phonograms Treaty (1996).

It is important to note that while these inter-
national instruments regulate the principles of
protection of copyright and related rights of hu-
manitarian direction, they are also important in
the field of science, engineering, and technology.
Thus, even the Berne Convention (Part 1, Art. 2)
states that the "literary and artistic works" shall
include every production in the literary, scientific,
and artistic domain, whatever may be the mode
or form of its expression. The protection of
computer programs and databases (the Copyright
Treaty, Article 4, 5; the TRIPS Agreement, Artic-
le 10; the Association Agreement, Part 1, Artic-
le 180) was established referring to the provisions
of the Berne Convention for the Protection of
Literary and Artistic Works. The provisions of
the above mentioned treaties concerning the need
to balance the interests pay particular attention
to the importance of these documents for science
and technology. Therefore, the international acts
discussed below are relevant not only for huma-
nitarian culture, but also for science, technology,
and computerization.
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As stated in dissertation research [9], the exis-
ting system of legal protection of intellectual
creative results started to develop recently. The
first law on the protection of inventors was
adopted in England as late as in 1623. Later, the
so-called Statute of Queen Anne was passed in
1710. These acts were the first attempts to create
a mechanism of legal protection of the creative
results. Now, at the beginning of the 21st century,
we can talk about the polysystemic legal pro-
tection of the intellectual activity results. As of
today, a complex of international treaties con-
cerning intellectual property has been developed,
eight of which (the Berne Convention for the
Protection of Literary and Artistic Works, the
Universal Copyright Convention, the Treaty on
the International Registration of Audiovisual
Works (Film Register Treaty, FRT), the WIPO
Treaties (the Copyright Treaty and the Perfor-
mances and Phonograms Treaty), the Rome Con-
vention for the Protection of Performers, Produ-
cers of Phonograms and Broadcasting Organiza-
tions, the Geneva Convention for the Protection
of Producers of Phonograms Against Unautho-
rized Duplication of Their Phonograms, and the
Brussels Convention Relating to the Distribution
of Program-Carrying Signals Transmitted by Sa-
tellite) listed in review [10] plus the TRIPS Ag-
reement not mentioned therein are binding on
Ukraine as a member of the World Trade Or-
ganization (WTO) and the party to the Associa-
tion Agreement. Moreover, the TRIPS Agreement
obliges WTO Members to comply with the re-
quirements of the Berne (Articles 1—21), Geneva,
and Rome Conventions and the PP Treaty, even
if they are not party to the relevant Conventions
(Treaties). In its judgment of 26.04.2012, Case
C-510/10, the Court of Justice, in particular, sta-
tes [11] that the EU, although not being a party
to the Berne Convention, is bound by its Articles
1—21, in accordance with the TRIPS Agreement
to which the EU is a party. Those exceptions that
are allowed for the parties to the said Conven-
tions (Treaties) are also allowed for the WTO
members, however, such a member shall give a



lurynets, J., Belkin, M., and Belkin, L.

notice thereof not only to the administrator (s)
of the relevant Conventions (Treaties) but also
to the TRIPS Council. Information about the
above mentioned legal acts and their ratification
(accession) by Ukraine is given in Table 1.

The Berne Convention provides legal protec-
tion for a large number of works in the field of
literature, science, and the arts, including cine-
matographic and architectural works. As noted
above, under the Berne Convention, protection
is granted to computer programs and databases.
Similar protection eligible objects are listed in
Art. 433 of the Civil Code of Ukraine and in
Art. 8 of the Law of Ukraine on Copyright and
Related Rights (hereinafter referred to as the
Law No. 3792-XII). Having compared them, one
can see the compliance of the protection eligible

objects as defined by the Ukrainian legislation
with the Berne Convention [6, 266—268]. It
should be noted that Ukraine has waived the
right given by Part 2 of Art. 2 and Part 1 of Art. 2bis
of the Berne Convention saying that it shall, ho-
wever, be a matter for legislation in the countries
of the Union to prescribe that works in general or
any specified categories of works shall not be
protected unless they have been fixed in some
material form. Also, Ukraine has not refrained
from the protection of political and judicial spee-
ches, insofar as, under Part 1, Art. 433 of the Civil
Code of Ukraine, lectures, speeches, sermons, and
other oral works shall be eligible to protection
and, under Part 2 of Art. 11 of Law No. 3792-XI1,
copyright for any work arises from the fact of its
creation; the origin and exercise of copyright

Table 1
Universal International Acts in the Sphere of Copyrights and Related Rights
Date of Information about ratification Validity as per
Title tificati Administrator | by Ukraine by virtue of respective | the Association
ratification Law of Ukraine (LU) Agreement
TRIPS Agreement 15.04.1994, WTO LU No. 250-VI In force
As revised of 10.04.2008
06.12.2005 (joining the WTO)
Copyright
The Berne Convention for the Pro- 24.07.1971 WIPO LU No. 189/95-BP In force
tection of Literary and Artistic Works of 31.05.1995
Universal Copyright Convention 06.09.1952, UNESCO | Resolution of Verkhovna Rada —
(UCC), Paris As revised of Ukraine of 23.12.1993
24.07.1971 No. 3794-X11
Treaty on the International Regist- 18.04.1989 WIPO Has not been ratified —
ration of Audiovisual Works (Film
Register Treaty, FRT)
WIPO Copyright Treaty (WCT) 20.12.1996 WIPO LU No. 2733-1I11 In force
of 20.09.2001
Related Rights
The Rome Convention 26.10.1961 UNESCO LU No. 2730-I11 In force
of 20.09.2001
The Geneva Convention 29.10.1971 LU No. 738-XIV —
of 15.06.1999
WIPO Performances and Phonog- 20.12.1996 WIPO LU No. 2732-111 In force
rams Treaty (WPPT) of 20.09.2001
The Brussels Convention Relating to 21.05.1974 UNESCO USSR membership since —
the Distribution of Program-Carrying 20.01.1989
Signals Transmitted by Satellite
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require neither the registration nor any other spe-

cial design of the work, nor any other formalities.

The Berne Convention provides the following
types of protection:

+ Authors of literary and artistic works protec-
ted by this Convention shall enjoy the exclu-
sive right of making and of authorizing the
translation of their works throughout the term
of protection of their rights in the original
works (Art. 8); the reproduction of these works,
in any manner or form (Part 1 of Art. 9); the
broadcasting of their works or the communi-
cation thereof to the public by any other means
of wireless diffusion of signs, sounds or images;
any communication to the public by wire or by
rebroadcasting of the broadcast of the work,
when this communication is made by an orga-
nization other than the original one; the public
communication by loudspeaker or any other
analogous instrument transmitting, by signs,
sounds or images, the broadcast of the work
(Part 1 of Article 11bis); the public recitation
of their words, including such public recitation
by any means or process; any communication
to the public of the recitation of their works
(Part 1 of Article 11ter); adaptations, arran-
gements and other alterations of their works
(Art. 12); the cinematographic adaptation and
reproduction of these works, and the distribu-
tion of the works thus adapted or reproduced;
the public performance and communication to
the public by wire of the works thus adapted or
reproduced. (Art. 14);

+ Authors of dramatic, dramatico-musical and
musical works shall enjoy the exclusive right of
authorizing the public performance of their
works, including such public performance by
any means or process; any communication to
the public of the performance of their works
(Art. 11);

The WIPO Copyright Treaty (CT) additio-
nally provides the following types of protection:
+ Computer programs are protected as literary

works within the meaning of Article 2 of the

Berne Convention. Such protection applies to
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computer programs, whatever may be the mo-

de or form of their expression (Art. 4);

+ Authors of literary and artistic works shall en-
joy the exclusive right of authorizing the ma-
king available to the public of the original and
copies of their works through sale or other
transfer of ownership (part 1 of Art. 6); any
communication to the public of their works,
by wire or wireless means, including the ma-
king available to the public of their works in
such a way that members of the public may ac-
cess these works from a place and at time indi-
vidually chosen by them (Art. 8);

+ Authors of computer programs (in addition to
those mentioned in Article 4), cinematographic
works, and works embodied in phonograms, as
determined in the national law of Contracting
Parties shall enjoy the exclusive right of autho-
rizing commercial rental to the public of the
originals or copies of their works, except for, in
the case of computer programs, where the prog-
ram itself is not the essential object of the ren-
tal; and in the case of cinematographic works,
unless such commercial rental has led to wide-
spread copying of such works materially impa-
iring the exclusive right of reproduction (Art. 7).
The TRIPS Agreement repeats the provisions

of Art. 4, 5, 6 of the WIPO Treaty (Part 1, Article

10, Part 2, Article 10, Article 11 of the TRIPS

Agreement, respectively), but gives no additio-

nal protection to authors of literary and artistic

works.

For comparison, in accordance with Part 3 of
Art. 15 of Law No. 3792-X11, in Ukraine authors of
works have the right to the following methods of
copyright protection: to authorize or to prohibit:
1) reproduction of works; 2) public performance
and public announcement of works; 3) demon-
stration and display to the public; 4) any repub-
lication of the works, if it is made by any organi-
zation other than the first publisher; 5) transla-
tions of works; 6) alterations, adaptations, arran-
gements and other similar modifications of works;
7) inclusion of works as components in collections,
anthologies, encyclopedias, etc.; 8) first-sale dist-
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ribution of works, or alienation by other means or
by hire or lease and by other transfer of title be-
fore the first sale of copies of the work; 9) pre-
sentation of their works to the public, so that its
representatives can access the works from any
place and at any time individually chosen by
them; 10) the hire and/or commercial hire after
the first sale, or alienation of the original or copies
of audiovisual works by other means, computer
programs, databases, musical works in the form of
note pattern, as well as works recorded in a
phonogram or videogram or in computer readable
form; and 11) import of copies of works.

Having compared the listed types of legal pro-
tection with the abovementioned conventional
ones makes it possible to conclude that in general,
they are congruent. In particular, they distinguish
the reproduction of works (par. 1), on the one
hand, and the distribution of works (par. 8), on
the other hand, as required by the Copyright
Treaty (originally the Berne Convention protec-
ted the right to authorize or to prohibit the rep-
roduction of works, without specifying the dist-
ribution).

At the same time, in some cases, Law No. 3792-
XII contains excessive measures that entail un-
reasonable restrictions on access, for example: (a)
authorization from the copyright holder shall be
obtained to incorporate works into collections,
anthologies, encyclopedias, etc. (par. 7). There is
no such requirement in the Berne Convention,
the WIPO CT and TRIPS Agreements. Part 5 of
Art. 2 of the Berne Convention contains a general
requirement torespect therightsofsuch copyright
holders, but there are no prohibitions on the rep-
rinting of legally published works; b) the neces-
sity of obtaining an authorization from the copy-
right holder for any re-publication of the works,
for any organization other than the first publisher
(par. 4) prescribed in such a way that it extends
to the cases of notification not only by means of
wired or wireless communication (Part 1, Article
11bis of the Berne Convention), but also in a
printed manner; ¢) the necessity of obtaining an
authorization from the copyright holder for com-
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mercial hire is absolutized (par. 10). There is no
such restriction in the Berne Convention. For the
first time, it appeared in the Copyright Treaty
(Art. 7); later in almost the same form it was
repeated in the TRIPS Agreement, and has been
applying only to computer programs, cinematog-
raphic works, and works embodied in phonog-
rams. At the same time, the commercial hire of
cinematographic works is not limited, if done
without making copies, the same applies to prog-
rams provided the program itself is not the main
object of the hire; d) the necessity of obtaining
an authorization from the copyright holder to
translate works has been absolutized (par. 5). In-
deed, the Berne Convention requires the copy-
right holder to be given the exclusive right to
translate the work himself or to authorize the
translation of his works (Art. 8). The UNESCO
Convention (Paris, 24.07.1971) provides for the
same guarantees (Part 1, Article 5), however Part 2,
Article 5 states that any Contracting State may,
by its domestic legislation, restrict the right of
translation of writings, but only subject to certain
provisions, that is, such guarantees are not uncon-
ditional. In this case, according to Art. 19 ibid.,
this Convention shall not abrogate multilateral
or bilateral conventions or arrangements in effect
between two or more Contracting States. In the
event of any difference between the provisions of
such existing conventions or arrangements and
the provisions of this Convention, the provisions
of this Convention shall prevail. Therefore, a na-
tional legislator may recede from the Berne Con-
vention based on the UNESCO Convention.

Another element of copyright and related
rights is the duration of protection. The time li-
mits established in the various Conventions are
given in Table 2.

The analysis has shown that Ukraine’s legis-
lation establishes the longest term of protection,
the life of the author plus 70 years after his death,
as compared with the life of author plus 50 years
as per the Berne Convention (for cinematograp-
hic, photographic works and works of art, the
protection term is allowed not to depend on the
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duration of author'slife), and the life of the author
plus 25 years after his death as per the UNESCO
Convention. On the other hand, the TRIPS Ag-
reement does not associate the term of protection
with the lifetime of the author and establishes a
term of 50 years from the date of the creation of
the work (which is approximately the same as per
the UNESCO Convention). Therefore, given the
aforementioned priority of the UNESCO Conven-
tion, it is possible to set a shorter duration of co-
pyright protection than that in Law No. 3792-X1I,
which will facilitate access of the humankind to
the creative heritage.

Withregard to therole of the Berne Convention
in the protection of related rights, as stated in [12],
the Rome Convention has not recognized the

personal non-property rights of the performers.
However, according to V. Valle [2, 121—122],
before the adoption of the PPT, this gap was filled
by Art. 6bis of the Berne Convention, according
to which, independently of the author’s economic
rights, and even after the transfer of the said
rights, the author shall have the right to claim
authorship of the work and to object to any dis-
tortion, mutilation or other modification of, or
other derogatory action in relation to, the said
work, which would be prejudicial to his honor or
reputation. Also, the Berne Convention (Art. 18)
is important for the protection of related rights,
inasmuch as according to the TRIPS Agreement
(Part 6, Art. 14), the provisions of Art. 18 apply
to related rights, as well.

Table 2

Duration of Intellectual Property Protection under International Conventions

and the Ukrainian Legislation

granted by this Convention
shall be the life of the author
and fifty years after his death.
(2) However, in the case of
cinematographic works, the
countries of the Union may
provide that the term of pro-
tection shall expire fifty years
after the work has been made
available to the public with the
consent of the author, or, fai-
ling such an event within fifty
years from the making of such
awork, fifty years after the ma-
king. (4) It shall be a matter
for legislation in the countries
of the Union to determine the
term of protection of photo-
graphic works and that of
works of applied art in so far as
they are protected as artistic
works; however, this term shall
last at least until the end of a
period of twenty-five years from
the making of such a work.

Photographic
Works

In respect of pho-
tographic works,
the Contracting
Parties shall not
apply the provi-
sions of Article
7(4) of the Berne
Convention.

Whenever the term of
protection of a work,
other than a photo-
graphic work or a work
of applied art, is calcu-
lated on a basis other
than the life of a natu-
ral person, such term
shall be no less than 50
years from the end of
the calendar year of au-
thorized  publication,
or, failing such autho-
rized publication with-
in 50 years from the
making of the work, 50
years from the end of
the calendar year of
making.

protection gran-
ted by this Con-
vention shall be
the life of the aut-
hor and twenty
five years after his

death.

. UNESCO .
The Berne Convention WIP(')I‘r(e:;)tp yright TRIPS Agreement Convention L;I\Z gggzlf;(aﬁle
Y (Paris, 24.07.1971) :
Article 7 Article 9 Article 12 Article IV Article 28
(1) The term of protection Duration of the Term of Protection | 9. a) The term of | Duration of Copyright
Protection of Protection

1. The copyright for
work originates from
the fact of its creation
and takes effect from
the day of creation of
the work.

2. The term of protec-
tion granted herewith
shall be the life of the
author and seventy
years after his death.
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The Rome Convention was the first interna-
tional act to provide legal protection to the three
categories of related rights beneficiaries (perfor-
mers, phonogram producers, and broadcasters).
This Convention contains, among others, the de-
finitions, the regulation of the terms of protec-
tion of related rights, the requirement to grant
national protection to foreign beneficiaries, the
types of protection, the necessity to comply with
formalities for the recognition of related rights,
and the limitation of related rights. The subse-
quently adopted Geneva Convention of 29.10.1971
in some respects extends and clarifies the Rome
Convention concerning the producers of phonog-
rams. Thus, according to the Geneva Convention,
the distribution of phonograms means any act by
which duplicates of a phonogram are offered, di-
rectly or indirectly, to the general public or any
section thereof. Pursuant to the Geneva Conven-
tion, any duplicate of the phonogram shall bear
the name of not only the performer, but also the
phonogram producer. There are also some diffe-
rences in the limitations of related rights.

The Rome Convention provides the following
types of protection:

+ performers: the right to prevent unauthorized
record, broadcast or communication of a per-
formance to the public (except when the per-
formance is broadcast or made using an autho-
rized record), reproduction of the record pro-
vided the original audio record was unautho-
rized or unlawful;

+ producers of phonograms: the right to autho-
rize or to prohibit any direct or indirect repro-
duction of their phonograms;

+ broadcasting organizations: the right to autho-
rize or to prohibit: (a) re-transmission of their
broadcasts; (b) record of their broadcasts; (c)
reproduction of unauthorized or unlawful re-
cords of their TV broadcasts; (d) the commu-
nication of their TV broadcasts to the public,
provided it is done in places accessible to the
public for a fee.

The Geneva Convention does not introduce
any additional types of related rights.

It should be noted that the right to broadcast
under d) is not absolute, since national legisla-
tion may establish the specific conditions for
broadcast.

The TRIPS Agreement (Art. 1-3, Art. 14) re-
peats the related rights set out in the Rome Con-
vention. It also states (Article 14, par. 6) that any
Member may, in relation to the rights conferred
under paragraphs 1, 2 and 3, provide for condi-
tions, limitations, exceptions and reservations to
the extent permitted by the Rome Convention.

It is important to set the duration of the pro-
tection of related rights. Both the Rome Conven-
tion and the Geneva Convention (for phonogram
producers) set a term of protection of 20 years.
However, the TRIPS Agreement already extends
the term of protection of the related rights of per-
formers and producers of phonograms to 50 years.
Therefore, WTO members have to revise their
legislation in accordance with this requirement.
This decision can hardly be considered prudent,
since it breaks the balance between the interests
of the right holder and the public and puts limi-
tation on the latter's access to cultural property.
In the case of the TRIPS Agreement, it should be
acknowledged that, while the stricter protection
of performers' rights can be considered more or
less fair, since in this case it is a matter of putting
into circulation records that the performer is not
going to do (but such record may have historical
value, and therefore, the term of protection of
50 years is fair), the protection for 50 years of
commercially produced phonograms from which
their right holders have already derived profit is
unfair.

Like in the case of copyright, the Ukrainian legis-
lator establishes excessive protection of related
rights (part 3 of Article 44 of Law No. 3792-X1T)
by granting to broadcasting organizations a term
of protection of 50 years. It should be noted even
the PP Treaty developed giving a priority to the
copyright subjects does not foresee so long dura-
tion of protection.

It is also important to study the cases where
international treaties restrict related rights. Such
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restrictions are important in the context of the
balancing the interests of the right holder and
those who need access to cultural property. In
this context, the Rome Convention allows (Ar-
ticle 15) Members to restrict the subject's related
rights in certain special cases (use for personal
purposes; use of short excerpts to report on cur-
rent events; short-lived audio record by a broad-
casting organization on its own device and for its
own broadcasts; use solely for educational or re-
search purposes) and, whatever the case may be,
the same restrictions as are established by its na-
tional law and by-laws in the field of protection
of copyright for works of literature and art. Once
again, the TRIPS Agreement associates the right
to impose restrictions on related rights solely
with compliance with the requirements of the
Rome Convention and does not provide for any
other prohibitions on imposing such restrictions.
Under such conditions, for example, according to
Part 2 of Art. 9 of the Berne Convention, it shall
be a matter for legislation in the countries of the
Union to permit the reproduction of such works
in certain special cases, provided that such repro-
duction does not conflict with a normal exploi-
tation of the work and does not unreasonably
prejudice the legitimate interests of the author.
Art. 10 of this Convention states that it shall be per-
missible to make quotations from a work which
has already been lawfully made available to the
public, provided that their making is compatible
with fair practice, and their extent does not
exceed that justified by the purpose, including
quotations from newspaper articles and perio-
dicals in the form of press summaries. It shall be
a matter for legislation in the countries of the
Union, and for special agreements existing or to
be concluded between them, to permit the utili-
zation, to the extent justified by the purpose, of
literary or artistic works by way of illustration in
publications, broadcasts or sound or visual recor-
dings for teaching, provided such utilization is
compatible with fair practice.

Therefore, if the derogation from the copyright
for literature and artistic works in these cases
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does not contravene the international obligations
of the States, then the authorization to derogate
from related rights will not be contrary to such
obligations, as well. However, the Geneva Con-
vention in this case states that the license shall be
valid for duplication only within the territory of
the Contracting State whose competent autho-
rity has granted the license and shall not extend
to the export of duplicates (Art. 6 b).

Further, the protection of related rights of
performers and producers of phonograms was
strengthened by the PP Treaty. This Treaty is
linked to the Rome Convention and the TRIPS
Agreement [416, 121]. In general, the application
of the Rome Convention is not obligatory for the
party to the PP Treaty [2, 121] (of course, unless
suchacountryisaparty tothe Rome Convention).
The Treaty refers only to certain provisions of the
Rome Convention and repeats its structure (in
particular, Article 2 of the PP Treaty "Definitions"
contains the definitions given in Article 3 of the
Rome Convention; Article 3 of the Treaty on the
national treatment complies with Article 4 of the
Rome Convention and even defines by reference
to the Rome Convention a list of persons to whom
the principle of national treatment applies).

At the same time, in comparison with the Rome
Convention, the PP Treaty introduces new pro-
visions: the moral rights of performers (Art. 5
that develops Article 6bis of the Berne Conven-
tion) and new types of protection of non-property
rights (Articles 9, 10, 12, 13, and 14); extends the
term of protection of related rights of performers
and producers of phonograms to 50 years, like the
TRIPS Agreement; introduces the obligation of
Contracting States to provide in their national
laws adequate legal protection and effective legal
remedies against the circumvention of effective
technological measures that are used by perfor-
mers or producers of phonograms in connection
with the exercise of their rights under this Trea-
ty, as well as against any distortion of electronic
rights management information.

The PP Agreement additionally provides the
following types of protection: a) performers: the
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exclusive right of authorizing the commercial
rental to the public of the original and copies of
their performances fixed in phonograms as deter-
mined in the national law of Contracting Parties
(Art. 9); making available to the public of their
performances fixed in phonograms, by wire or
wireless means (Art. 10); b) to producers of pho-
nograms: the exclusive right of authorizing the
making available to the public of the original
and copies of their phonograms through sale or
other transfer of ownership (Art. 12); commercial
rental (Art. 13); the making available to the pub-
lic of their phonograms, by wire or wireless means
(Art. 14).

The PP Treaty does not cover broadcasting or-
ganizations.

With regard to rental, it should be noted that
the exclusive right of subjects of related rights to
authorize the commercial rental of computer
programsand /orphonogramshasbeenintroduced
by the TRIPS Agreement (Art. 14 par. 4 in con-
junction with Art. 11 par. 1). However, no such
rights for performers have been established by
the TRIPS Agreement.

Having compared the abovementioned norms
of the international law in the field of related
rights with the Ukrainian legislation, we summa-
rize that: a) the basic law of Ukraine on the regu-
lation of related rights is Law No. 3792-XII;
b) there are no definitions such as "retransmis-
sion" and "broadcasting” in Law No. 3792-XII;
they are given in the Law of Ukraine on Television
and Radio Broadcasting; ¢) Law No. 3792-XII
provides equal protection for both phonograms
and videograms, although this is not required by
the mentioned Conventions. Moreover, Art. 11
of the TRIPS Agreement expressly foresees a dif-
ferent of protection for video as compared with
phonograms; (d) Law No. 3792-XII generally re-
peats the requirements of the PP Treaty and the
TRIPS Agreement, but in some cases enhances
the protection of related rights for the sake of their
subjects. For example, in the PP Treaty, the right
to impose restrictions on related rights similar
to copyright restrictions on literary and artistic
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works is not conditioned by any circumstances.
At the same time, Art. 42 of Law No. 3792-XII
introduces additional conditions in this regard.
While for phonograms these restrictions can be
justified by the requirements of the Geneva Con-
vention, for performances, videograms, and broad-
casting programs they do not directly follow from
the international treaties; e¢) Law No. 3792-XII
introduces an extended term (50 years) for the
protection of related rights of broadcasting or-
ganizations with respect to broadcasting prog-
rams, although such an obligation does not follow
from any international agreement; f) par. e Part 1
of Art. 40 of Law No. 3792-XII provides for the
exclusive right of subjects of related rights to
authorize or to prohibit the import of phonog-
rams, videograms, and their copies to the customs
territory of Ukraine for the purpose of their
distribution among the public. There is no inter-
national agreement to enforce such a right. If the
phonogram is lawfully made abroad, the prohi-
bition of its import to the customs territory of
Ukraine breaches the principles of free trade (un-
less, of course, the essence of the record contra-
dicts the rules on protection of public morals);
g) the Ukrainian legislature has not restricted
the right of broadcasting organizations to autho-
rize or to prohibit other persons performing and
displaying to the public their programs in pla-
ces with paid access; g) Part 1 of Art. 25 of Law
No. 3792-X1I allows for reproducing works that
have been previously lawfully published for per-
sonal or family purposes without author’s autho-
rization (or other copyright holder) and without
the payment of royalties. However, according to
Part 2 of Art. 25 and Part 2 of Art. 42 of Law
No. 3792-XII, works and performances recorded
in phonograms, videograms, their copies, as well as
audiovisual works and their copies, may be rep-
roduced at home solely for personal or for family
purposes without authorization of authors, per-
formers, phonogram producers, and videogame
producers, however, the royalty shall be paid to
the copyright holders. Therefore, if the interna-
tional law allows for the establishment of uniform

ISSN 2409-9066. Sci. innov., 2019, 15(6)



Legal Protection of Copyright and Related Rights in Ukraine in the Context of International Law

treatment of literary and artistic works, on the
one hand, and performances, audiovisual works,
and videograms, on the other hand, it is unreaso-
nable to give a preference in the form of royalty
payment in the second case even under the spe-
cial procedure as per Part 4 of Art. 42 of Law
No. 3792-XI1I.

In this regard, the authors of report [4] point
out that serious problems in the field of related
rights protection arise when people in their
ordinary lives use content in ways that they
believe cannot be prohibited in principle: sharing
music files with their family. or copying a disc to
listen to music in the car. There is an unjustified
mismatch between the needs of the people and
the rules of the law. However, it is difficult to
explain them why they can freely give a friend
a favorite book, but cannot do the same with re-
gard to a digital book or music. In particular, the
world-famous American Digital Millennium Copy-
right Act has been severely criticized in the world
for running against consumers, scientists, and le-
gal competitors rather than against intellectual
pirates [13]. There is information that the U.S.
Supreme Court is currently considering the un-
constitutionality of the ban on copying copy-
righted items using special software, since such a
ban violates the freedom of expression and rest-
ricts the right of consumers to do what they want
with things they have purchased [14].

Thus, the protection of intellectual property
rights is associated with intricate relationships
and conflicts with the access of mankind to the
intellectual property. The excessive protection of
intellectual property rights impedes the society’s
economic, scientific, technological, and cultural
development of by restricting the development of
creative activity of the society, science, and cul-
ture and, ultimately, violates human rights. Even
specialized international acts on the protection of

intellectual property rights recognize the need
to find a sound balance. The overview of inter-
national legal regulation of copyright and related
rights under the nine key international instru-
ments (the Berne Convention for the Protection
of Literary and Artistic Works, the Universal
Copyright Convention, the Treaty on the Inter-
national Registration of Audiovisual Works, the
WIPO Copyright Treaty, the International Con-
vention for the Protection of Performers, Prod-
ucers of Phonograms and Broadcasting Orga-
nizations, the Geneva Convention for the Pro-
tection of Producers of Phonograms Against
Unauthorized Duplication of Their Phonograms,
the WIPO Performances and Phonograms Treaty,
the Brussels Convention Relating to the Dist-
ribution of Program-Carrying Signals Trans-
mitted by Satellite, and the TRIPS Agreement)
has shown that the absolute protection of these
rights does not automatically bring such pro-
tection to international standards. Recently, the
world has perceived the need to balance the in-
terests of copyright and related rights holders
with the public interest in accessing the objects
of those rights.

The comparison of the Ukrainian legislation
with the international legal regulation has shown
that in Ukraine the protection of copyright and
related rights is absolutized at the legislative le-
vel. In the context of international discourse on
the liberalization of restrictions on the use of in-
tellectual property, there is reason to conclude
that the Ukrainian regulation of copyright and
related rights does not fully meet the current
international trends. The prospects of the furt-
her research in this area is the development of
amendments to the legislation in order to intro-
duce the minimum standards of legal protection
of intellectual property in accordance with the
international legislative acts.
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ITPABOBA OXOPOHA ABTOPCBKOTI'O ITPABA
I CYMDKHUX ITPAB B YKPATHI B KOHTEKCTI
MDKHAPO/IHOTI'O ITPABA

Beryn. Po3BuTok npasa iHTesIeKTyalIbHOI BJACHOCTI PyXaBcsl MEPEBAKHO Y HANIPSIMKY ITOCHJIEHHS 3aXHUCTY I[UX IIpaB.
OjHak I1ie TIPU3BOIUTH 10 OOMEKEHHST BUKOPUCTaHHS 00'€KTIB iHTeJeKTyanbHOl BiacHOCTi. OTiKe, HEOOXIHUM € MOIIYK
HaJIeKHOTO GajlaHcy MisK iHTepecaMu BOJIOIIJIBINB Ta CYCITIbCTBA.

IIpoGaemaTuka. [luTanHs NpaBoBOi OXOPOHK aBTOPCHKOIO IIPaBa i CyMisKHUX IIPaB HalllOHAJIbHUI 3aKOHOAABEIlb 110-
BMHEH BUPINYBATH 3 YPaxXyBaHHSAM MIXKHAPOAHOTO peryJoBanis. Ha cborozi y ¢BiTi CTBOPEHO PO3raslysKeHy CUCTEMY MixK-
HAPOAHUX AKTIB y I[iil rajysi, 30KpeMa i B OKPEeMUX CYNEpPEUIMBUX aCHeKTaX, siKi MOTPeOYITh KOMILJIEKCHOTO MiIXO/Y,
CTBOPIOIOYHM TP I[bOMY MOXKJIMBOCTI MaHeBPYBAaHHS MI’K PI3HUMU HOPMaMU, BTIJIEHUMU Y Pi3HUX akTaX. ToMy MOpPiBHSIHHS
OKPEMUX aCIeKTiB IIPABOBOTO PEryJII0BAHHS aBTOPCHKOIO MPaBa i CyMiXKHUX 11paB 3a 9 KJIOYOBUMH MiXKHAPOJHUMU aKTaMu
y 1itt ramysi (Beprucbka xkouBeHttist, BececBiTHSI KOHBEHITIST TPO aBTOPChbKe TpaBo, [[oToBip Mpo MiKHAPOIHY peecTpariiio
aynioBidyanbHUX TBOPiB, [loroBopu BeecBiTHboi opranisartii inTesexryanbHoi Bracnocti (BOIB) — mpo aBTopchke mpaBo Ta
TIpo BUKOHAHHSA i1 hoHOTpamu, PrMchka koHBeHIlis, sKeHeBchbka KOHBeHTIIsT, bpioccembchka KOHBEHIIIST PO TOMTMPEHHS
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CHTHAJIIB, 1110 HECYTh MIPOTPAMH, sIKi TepeAatoThest Yepes cymyTHukn, Yroga TRIPS) Mixk co6oio Ta 3 yKpaiHChKUM 3aKOHO-
JIAaBCTBOM € aKTyaJIbHUM 3 TOUKH 30pY OITUMI3allil IPaBOBOTO PeryJIioBaHHs.

Mera. Y3araabHeHHST Mis>KHapO/IHOTO IIPAaBOBOTO PEeTyJII0BAHHS aBTOPCHKUX 1 CYMIXKHUX IIPaB Ta IOPiBHSHHS HOT0 3 YK-
PaiHCHKHUM IIPABOBUM PETyJIIOBAHHSIM.

Marepiasm it MeToau. 3aCTOCOBAHO METOIM TOKYMEHTATbHOTO aHaJi3y f CHHTE3Y, MOPIBHSUILHOTO aHaJi3y, 00’ €KTHB-
HOI icTUHY Ta iH.

Pesyabratu. B 3axoH0oAaBCTBI YKpaiHu aOCOMOTU3YETHCSA OXOPOHA aBTOPCHKOTO 1IPaBa i CyMisKHUX MpaB. Y KOHTEKCTI
MIZKHAPOHOTO IUCKYPCY IO Jibepasisaiiii 0OMesKeHb Ha BAKOPUCTaHHS 00'€KTIB IHTEIEKTyaIbHOT BJIACHOCTI YKPaiHChbKe
[paBOBe PeryJII0BaHHS He IIOBHOIO MipOIO Bi/IIIOBiIa€ CyYaCHUM MIXKHAPOJIHUM TeH/IeHITISIM.

BucnoBku. AGCOMOTH3AIlIST 3aXUCTY aBTOPCHKUX I CYMIKHUX IIPaB He 03HAYAE aBTOMATHYHOIO IIPUBEAEHHS TAKOTO
3aXUCTY 10 MIZKHAPOAHUX cTanzapTiB. OCTaHHIM YacoM y CBITI CKJIAIOCSA PO3YMiHHs HEOOXiHOCTI rapMoHisallii iHTepecis
aBTOPIB (BUKOHABIIIB) 3 iHTEpECaMI CYCITIILCTBA Ha OCTYII 10 00’ €KTIB WX TIPaB.

Kuwuoei ciosa: aBropebke 1paBo, CyMiKHI IpaBa, BUKJIIOUHE [IPABO, HalaHC IHTEPECiB.
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ITPABOBASI OXPAHA ABTOPCKOTIO ITPABA
N CMEXHBIX ITPAB B YKPAIHE B KOHTEKCTE
MEXAYHAPO/IHOTI'O ITPABA

BBe]_IeHI/Ie. Passurne IIpaBa I/IHTeJI]IeKTyaJIbHOﬁ CO6CTB€HHOCTI/I JABUTAJIOCH IIPEUMYIIECTBEHHO B HalIpaBJICHUU yCH-
JIEHUA 3alllUTbl 3TUX IIpaB. OLLHaKO TaKoOe yCuJieHUE 3alllUThbl IIPUBOJAUT K OTPpaHUYCHUIO HCIIOJIb3OBAHUA O6"beKTOB MH-
TeJIeKTyabHOI cobcTBeHHOCTH. ClieoBaTeIbHO, HEOOXO/MM ITOUCK Ha/IJIEKAIIEro Oaanca MesK /[y UHTePECAMU BJIaJIENbIIER
n oburecTsa.

IIpoGaemaTuka. Borpocsl paBoBoii 0XpaHbl AaBTOPCKOTO MPaBa M CMEKHbIX [IPAB HAIMOHAJIbHbIN 3aKOHOAATE b J0JI-
JKEH pelaTh ¢ y4eTOM MEKAYHApOJHOTO peryJnpoBaHus. Ha ceroinss B Mupe co3jlaHa Pa3BeTBJCHHAS CUCTEMa MEXK/LY-
HAPOJHBIX AKTOB B 9TOM 00J1aCTH, B TOM YKCJIE U B OTACIbHBIX IIPOTHBOPEYUBBIX ACTIEKTAX, KOTOPbIE TPEOYIOT KOMILIEKCHOTO
MOJIX0/IA, CO3/[ABast TP 9TOM BO3MOKHOCTH MAHEBPUPOBAHUS MEXK/IY PA3JIUYHBIMU HOPMAMMU, BOILJIOIIEHHBIMI B PA3HBIX
akrax. [IoaTomy cpaBHeHUe OT/IEBHBIX ACMIEKTOB IIPABOBOTO PETYJIMPOBAHIS aBTOPCKOTO IIPABa U CMEXKHBIX TIPaB 110 9 KJIio-
4eBBIM MEXK/IYHAPOHBIM akTaM B 910l obsactu (Beprckast konseHnus, BeemupHast KoHBeHIMsS 00 aBTOPCKOM Tipase, J[o-
TOBOD O Me)K[[yHapO[[HOfI perucrtpanum ayainoBU3yaJabHbIX HpOI/ISBeI[eHI/II'/JI, Z[OI‘OBO];)H, BCGMI/IpHOI'/JI OpraHm3anmm MHTEJJIEK-
tyanbHoill cobctBenrocTu (BOMC) — 00 aBTOPCKOM I1IpaBe U 110 UCTIOJNHEHUsIM u (hoHOrpamMMaM, PUMCKasi KOHBEHIusI,
JKeneBckas koHBeHIMs, Bpioccenbekas KOHBEHIUS O PACIIPOCTPAHEHUM CUTHAJIOB, HECYIIUX IIPOTPAMMBbI, Tiepe/iaBacMble
uepe3 ciytHuky, Cornamenre TRIPS) mexy coboii U ¢ yKpaMHCKUM 3aKOHOJATEIbCTBOM SIBJISIETCS] AKYTAJIBHBIM C TOUKU
3peHUsT ONTUMU3AIMY IPABOBOTO PErYJIUPOBAHUSI.

Iexs. O6001IEHTE MEKYHAPOIHOTO ITPABOBOTO PETYINPOBAHUSI ABTOPCKUX U CMEKHBIX TIPAB M CPABHEHUE €T0 C YK-
PaHCKHNM ITPABOBBIM PETYJINPOBAHUEM.

Marepuaisi u MeToabL. [[prUMeHeHbI METOIbI IOKYMEHTATBHOTO aHAJIM3a 1 CUHTE3a, CPABHUTEJILHOTO aHA/IN3a, 00beK-
TUBHON UCTUHBI U JIP.

Pesyabrarel. B 3akonoatesibcrBe YKpauHtbl aGCOMOTU3UPYETCS] OXPaHA aBTOPCKOTO TIPaBa M CMEKHbBIX MpaB. B kKoH-
TEKCTE MEXK/YHAPOJHOTO IUCKypca 1o Jubepaausali OrpaHuYeHnil Ha UCTOIb30BaHe 0OBEKTOB UHTEIIEKTYaIbHON
COOCTBEHHOCTH YKPAMHCKOE TTPABOBOE PETYINPOBAHUE HE B MOJTHOM MEPe COOTBETCTBYET COBPEMEHHBIM MESK/TyHAPOIHBIM
TEeH/ICHIIUSIM.

BbiBoibL. AGCOJIIOTH3AIIMS 3AIUTHI ABTOPCKUX U CMEKHBIX TIPAB HE 03HAYAET ABTOMATHYECKOTO IPUBEAEHUS TaKOIl 3a-
HIUTDBI K MEK/IYHAPO/IHbIM CTaH/lapTaM. B TocJsieiHee BpeMsA B MUPeE CJIOKNUJIOCH TOHUMaHne HeO6XOLU/lMOCTl/l rapMoHu3alun
UHTEPECOB aBTOPOB (UCIIOJIHUTEIElT) ¢ MHTepecaMu 00IIeCTBA HA IOCTYTI K 0O0beKTaM 3TUX MPaB.

Knioueswvie crnosa: aBTOPCKOE ITPaBoO, CMEXHbIE ITPpaBa, UCKJIIOYUTEJIbHOE IIPaBo, Gasmanc MHTEPECOB.
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